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Outline

• Overview of the final Navigable Waters Protection Rule: 

Definition of “Waters of the United States”
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Executive Order 13778 & Rulemaking 
Process

• Executive Order 13778 was signed by the president 
February 28, 2017 on “Restoring the Rule of Law, 
Federalism, and Economic Growth by Reviewing the 
‘Waters of the United States Rule.”

• This directed the EPA and Army to review the 2015 
WOTUS Rule with intent for rescinding or revision.
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The Navigable Waters Protection Rule Revised 
Definition

• January 23, 2020 the EPA and Army finalized the Navigable Waters 
Protection Rule to define “Waters of the United States.

• The new rule is effective June 22, 2020.

• The updated definition includes four categories of jurisdictional 
waters. These categories include:
• Territorial seas and traditional navigable waters

• Tributaries

• Lakes, ponds, impoundments of jurisdictional waters

• Adjacent wetlands
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Territorial Seas and Traditional Navigable 
Waters (TNW)

New Rule:

• “Traditional navigable 
waters and the territorial 
seas including all waters 
that are currently used, or 
were used in the past, or 
may be susceptible to use 
in interstate or foreign 
commerce, including all 
waters which are subject 
to the ebb and flow of the 
tide.”

Key Changes:

• No substantive textual 
change

• Combined traditionally 
navigable waters and 
territorial seas categories
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Tributaries

• “Tributary” is a naturally occurring surface water channel that 
contributes surface water flow to a TNW or territorial sea directly or 
through other WOTUS in a typical year. Tributaries must be perennial
or intermittent in a typical year.

• “Typical year” is defined as when precipitation and other climatic 
variables are within the normal periodic range for the geographic area 
of the applicable aquatic resource based on a rolling thirty-year period

• Tributaries can connect to TNW or territorial seas in a typical year 
directly or through other WOTUS,  through channelized non-
jurisdictional surface waters, through artificial features (including 
culverts and spillways), or through natural features (including debris 
piles and boulder fields)
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Tributaries, cont.

• The alteration or relocation of a tributary does not modify its 
jurisdictional status as long as it continues to satisfy the flow 
conditions of the tributary definition.

• Ditches are to be considered tributaries if the ditch relocates a 
tributary, is constructed in a tributary, or is constructed in an 
adjacent wetland and satisfies the flow conditions of the tributary 
definition.

Key Changes:
• No significant nexus test - determine that there is a potential for the WOTUS 

to have a potential effect on the chemical, physical, or biological integrity of 
the TNW. 

• All Ephemeral streams are non-jurisdictional
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Tributaries Key Definitions

Perennial: 
• “Perennial” means surface 

water flowing continuously 
year-round.
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Tributaries Key Definitions, cont.

Intermittent:
• “Intermittent” means surface 

water flowing continuously 
during certain times of the 
year and more than in direct 
response to precipitation 
(e.g., seasonally when the 
groundwater table is 
elevated or when snowpack 
melts).
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Tributaries Key Definitions, cont.

Ephemeral:
• “Ephemeral” means surface water 

flowing or pooling only in direct 
response to precipitation (e.g. 
rainfall or snow fall).
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Lakes, Ponds, and Impoundments of 
Jurisdictional Waters

• Lakes, ponds, and impoundments of jurisdictional waters, are 
jurisdictional where they contribute surface water flow to a TNW or 
territorial sea in a typical year either directly or through other 
WOTUS through channelized non-jurisdictional surface waters, 
through artificial features (including culverts and spillways), or 
through natural features (including debris piles and boulder fields). 

• A lake, pond, or impoundment is also jurisdictional if it is inundated 
by flooding by a WOTUS in a typical year. 
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Lakes, Ponds, and Impoundments of 
Jurisdictional Waters, cont.

Key Changes:

• Lakes and ponds are regulated as part of the tributary network, but 
clarifies that other kinds of surface hydrologic connections (e.g. 
inundation by flooding from a WOTUS) can render lakes, ponds, or 
impoundments jurisdictional.

• Impoundments of jurisdictional waters are non-jurisdictional if they 
do not contribute surface water flow to a downstream TNW or 
territorial sea in a typical year. 
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Adjacent Wetlands

The term means wetlands that:
• Abut, meaning to touch at least at one point or side of a WOTUS;
• Are inundated by flooding from a WOTUS in a typical year;
• Are physically separated from a WOTUS only by a natural berm, bank, 

dune, or similar natural feature;
• Are physically separated from a WOTUS only by an artificial dike, barrier, 

or similar artificial structure so long as that structure allows for a direct 
hydrologic surface connection in a typical year through a culvert, flood or 
tide gate, pump, or similar artificial feature.

Adjacent wetlands are jurisdictional in its entirety when a road or similar 
artificial structure divides the wetland, as long as the structure allows for a 
direct hydrologic surface connection through or over that structure in a 
typical year.
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Adjacent Wetlands, cont. 

Key Changes:

• Revises longstanding definition of “adjacent.”

• Wetlands physically separated from a WOTUS by an artificial berm, 
dike, or similar artificial feature must have a direct hydrologic surface 
connection to the jurisdictional water in a typical year to be 
considered adjacent.

• No wetlands are evaluated by the significant nexus test.
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Ditches

Ditch is defined as:

• A constructed or excavated channel used 
to convey water

Ditches are not an independent category of 
WOTUS and are jurisdictional when:

• TNW’s, including those subject to the 
ebb and flow of the tide;

• Either constructed in or relocate a 
tributary or are constructed in an 
adjacent wetland, and satisfy the flow 
conditions of the tributary definition; 
and

• Constructed in an adjacent wetland and 
develop wetland characteristics,

Key Changes:

O Codifies that ditches constructed in upland (other than TNW’s and rerouted 
tributaries), certain ditches constructed in wetlands, and ditches with 
ephemeral flow are not jurisdictional. 
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• Waters not listed as WOTUS

• Groundwater

• Ephemeral features – Run when it 
rains

• Diffuse stormwater run-off – Sheet 
flow

• Ditches not identified as WOTUS

• Prior converted cropland (PCC) –
Allow for less than 5 years

• Artificially irrigated areas – Pole 
treatment facilities

• Artificial lakes and ponds – Dug in 
uplands

• Water-filled depressions incidental 
to mining or construction activity

• Stormwater control features

• Groundwater recharge, water 
reuse, and wastewater recycling 
structures

• Waste treatment systems
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Key Elements of Exclusions 
Upland:
• “Upland” means any land area that under normal circumstances does not 

satisfy all three wetland factors (i.e. hydrology, hydrophytic vegetation, hydric 
soils) and does not lie below the ordinary high water mark or the high tide line 
of a jurisdictional water.

• Features constructed or excavated in uplands or in non-jurisdictional waters 
must be constructed/excavated wholly in upland or non-jurisdictional waters to 
meet applicable exclusions

Exclusions as surface water connections:
• Certain excluded features may convey surface water flow to a downstream 

jurisdictional water in a typical year, thereby serving as a connection for 
upstream and downstream jurisdictional tributaries, lakes, ponds, and 
impoundments. This does not include groundwater or diffuse stormwater 
runoff/overland sheet flow.

• Excluded features that convey surface water flow between jurisdictional water 
in a typical year do not become WOTUS themselves.
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Waters not listed as WOTUS:
• Categorically excludes all waters not listed as WOTUS within regulation.
• Clarifies that a feature is not jurisdictional just because it is not 

explicitly state excluded.
• Intended to avoid confusion caused by feature being called different 

names across the country.
• No change in practice, effectively how the 2019 Rule is implemented.

Groundwater:
• Excludes groundwater, including groundwater drained through 

subsurface drainage features.
• The agencies have never interpreted WOTUS to include groundwater, 

and the approach is unchanged from the 2019 Rule.
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Ephemeral features, in ephemeral stream, swales, gullies, rills, and pools:

• Emphasizes that ephemeral streams and other ephemeral features are not WOTUS under the 
final rule. These features may serve as connections between upstream and relatively 
permanent waters and downstream jurisdictional waters that maintain jurisdiction of 
upstream waters.

• No categorical exclusion for ephemeral features in the 2019 Rule; some streams were found 
jurisdictional as tributaries under the 2019 Rule following significant nexus test.

Diffuse stormwater runoff and directional sheet flow over upland:

• Clarifies that diffuse runoff and directional sheet flow over upland are excluded. These 
features cannot serve as connections to enable upstream perennial and intermittent waters to 
be jurisdictional.

• No specific exclusion for diffuse runoff or sheet flow in the 2019 Rule, but effectively how the 
2019 Rule is implemented.
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Waters/Features Excluded from Final WOTUS 
Definition, cont.

Ditches not identified as WOTUS:

• Ditches are excluded from WOTUS except where they meet the 
conditions of a TWN or tributary or where they were constructed in an 
adjacent wetland and develop wetland characteristics.

• Approach balances exclusion with need to preserve jurisdiction over 
tributaries and adjacent wetlands.

• The 2019 Rule generally excludes ditches excavated wholly in uplands, 
draining only uplands, and having less than relatively permanent flow.
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Waters/Features Excluded from Final WOTUS 
Definition, cont.

Prior converted cropland (PPC):

• “Prior converted cropland” is defined as an area that, prior to December 23, 
1985 was drained or otherwise manipulated for the purpose, or having the 
effect, of making production of an agricultural product possible.

• An area is no longer considered PCC for purposes of the Clean Water Act 
when the area is abandoned and has reverted to wetland. Abandonment 
occurs when PCC is not used for, or in support of, agricultural purposes at 
least once in the immediately preceding five years. 

The final rule only uses the abandonment principle, and no 
longer considers “change in use” which was implemented 
under the 2019 Rule. 
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Waters/Features Excluded from Final WOTUS 
Definition, cont.

Artificially irrigated areas:

• Excludes artificially irrigated areas, including fields flooded for agricultural 
production that would revert to upland should application of irrigation water 
to that area cease.

Artificial lakes and ponds:

• Excludes artificial lakes and ponds, including water storage reservoirs and 
farm, irrigation, stock watering, and log cleaning ponds, constructed or 
excavated in upland or in non-jurisdictional waters, so long as those artificial 
lakes and ponds are not impoundments of jurisdictional waters. 

Water-filled depressions incidental to mining or construction activity:

• Excludes water-filled depressions constructed or excavated in upland or in 
non-jurisdiction waters incidental to mining or construction activity, and pits 
excavated in upland or in non-jurisdictional waters for the purpose of 
obtaining fill, sand, or gravel. 
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Waters/Features Excluded from Final WOTUS 
Definition, cont.

Stormwater control features:

• Excludes stormwater control features constructed or excavated in 
upland or non-jurisdictional waters to convey, treat, infiltrate, or 
store stormwater runoff.

Wastewater recycling structures:

• Excludes groundwater recharge, water reuse, and wastewater 
recycling structures, including detention, retention, and infiltration 
basins and ponds, constructed or excavated in upland or in non-
jurisdictional waters.
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Waters/Features Excluded from Final WOTUS 
Definition, cont.

Waste treatment systems:

• “Waste treatment system” includes all components, including 
lagoons and treatment ponds (such as settling or cooling ponds), 
designed to either convey or retain, concentrate, settle, reduce, or 
remove pollutants, either actively or passively, form waste water 
prior to discharge (or eliminating any such discharge).

• Waste treatment systems have been excluded from the definition of 
WOTUS since 1979. The final rule defines waste treatment systems 
and the components of the exclusion in the regulation for the first 
time. 
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